BEFORE THE STATE SUPERINTENDENT OF PUBLIC

INSTRUCTION
In the Matter of Portland School District 1J ) FINDINGS OF FACT,
) CONCLUSIONS,
) AND FINAL ORDER
) Case No. 17-054-011

. BACKGROUND

On April 18, 2017, the Oregon Department of Education (Department) received a Letter of
Complaint (Complaint) from the Parent of a student (Student) residing in the Portland Public
School District (District). The Parent requested that the Department conduct a special education
investigation under OAR 581-015-2030. The Department confirmed receipt of this Complaint
and provided the District a copy of the Complaint on April 19, 2017.

On April 24, 2017, the Department sent a Request for Response (RFR) to the District identifying
the specific allegations in the complaint to be investigated and establishing a Response due
date of May 8, 2017. The District requested an extension of time to produce documents
pursuant to the RFR and the Department allowed the District an extension until May 12, 2017 to
produce the requested documents. The District completed its Response that was received by
the Complaint Investigator on March 12, 2017. The District sent its Response to the Parent’s
attorney as well. The District's Response included a narrative response, partial exhibit listing,
and the following documents:

EI/ECSE Heath Screening Checklist dated September 5, 2012

Early Childhood Team Evaluation Report dated September 5, 2012
Educational and Medical information release dated September 5, 2012
Prior Written Notice of Early Intervention dated September 5, 2012
Statement of Eligibility (Developmental Delay) dated September 5, 2012
Consent/Prior Written Notice for Evaluation dated September 5, 2012
Notice of IFSP Team Meeting dated September 5, 2012

Early Intervention Team Meeting Notes dated September 5, 2012
Notice of IFSP Team Meeting dated September 27, 2012

10. Consent for use of insurance dated October 2, 2012

11. IFSP dated October 2, 2012

12. IFSP Meeting notes dated October 2

13. Consent for use of insurance dated October 2, 2012

14. Prior Written Notice of Early Intervention, MESD dated March 20, 2013
15. Revised IFSP dated March 20, 2013

16. MESD meeting notes, undated

17. Notice of IFSP Team Meeting dated September 20, 2013

18. Prior Written Notice of Early Intervention dated September 27, 2013
19. Revised IFSP dated September 27, 2013

20. Notice of IFSP Team Meeting dated November 27, 2013

21. Notice of Team Meeting dated January 14, 2014

22. Early Childhood Special Education Evaluation Report dated January 14, 2014
23. Health, Hearing and Vision Annual Review dated January 14, 2014

24. Undated Family Resources Worksheet

25. Notice of Team Meeting dated January 14, 2014
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26. Prior Written Notice from Gresham Barlow School District dated January 14, 2014

27. Statement of Eligibility, (Developmental Delay) dated January 14, 2014

28. Statement of Eligibility, (Communication Disorder 50) dated January 14, 2014

29. Evaluation Consent dated January 14, 2014

30. Team Meeting minutes dated January 14, 2014

31. Medical Statement for motor impairment dated January 21, 2014

32. Notice of IFSP Team Meeting dated January 26, 2014

33. Prior Written Notice Multnomah County Early Childhood including goals and progress
notes dated February 3, 2014

34. IFSP dated February 3, 2014,

35. Team Meeting Minutes dated February 3, 2014

36. Statement of Eligibility (ASD 82) dated February 14, 2014

37. ADS evaluation dated February 14, 2014

38. Prior Written Notice Gresham Barlow School District dated February 14, 2014

39. Gresham-Barlow Early Childhood Special Ed ASD evaluation dated February 14, 2014

40. Team Meeting minutes dated February 14, 2014,

41. Notice of Team Meeting dated April 7, 2014

42. Prior Written Notice from Multnomah County Early Childhood including revision pages to
IFSP dated April 7, 2014

43. Prior Written Notice from Multnomah County Early Childhood dated July 11, 2014

44, Revised IFSP dated July 11, 2014

45. Notice of Team Meeting dated December 8, 2014

46. Communication Portfolio dated January 5, 2015

47. Notice of Team Meeting dated December 8, 2014

48. Communication Portfolio dated January 5, 2015

49, Building Bridges School Observations dated January 7, 2015

50. Team Meeting Minutes dated January 8, 2015

51. Prior Written Notice Multnomah County Early Childhood dated January 8, 2015

52. Revised IFSP dated January 8, 2015

53. Prior Written Notice from Multnomah County Early Childhood dated January 8, 2015

54. Revised IFSP dated January 8, 2015

55. Notice of Team Meeting dated January 29, 2015

56. Notice of IFSP Team Meeting dated March 23, 2015

57. Prior Written Notice from Multnomah County Early Childhood dated April 8, 2015

58. IFSP dated April 8, 2015

59. “Goals for Fall 2015" Building Bridges recommendations, undated

60. Notice of Team Meeting Multnomah County Early Childhood dated December 16, 2015

61. Multnomah County Early Childhood Prior Written notice dated January 7, 2016

62. IFSP dated January 7, 2016

63. Communication Portfolio from Multnomah County Early Childhood dated January 7,
2016

64. IFSP Meeting minutes dated January 7, 2016

65. Release to Disclose Education and Health Information/Building Bridge release dated
January 7, 2016

66. Release to Disclose Education and Health Information/Montavilla CC dated January 7,
2016

67. Team meeting minutes dated January 16, 2016

68. District ADS Parent Interview, undated

69. Behavior Therapy recommendations dated May 4, 2016

70. Notice of Team Meeting dated May 10, 2016

71. Amended |IEP Dated May 17, 2016
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72.
73.
74.
75.
76.
77.
78.

79.
80.
81.
82.
83.
84.
85.
86.
87.

IEP Meeting Minutes dated May 17, 2016

Placement Determination dated May 17, 2016

Prior Written Notice regarding implementation of IEP dated May 17, 2016

Prior Written Notice from Multhomah County Early Childhood dated June 15, 2016
Inter-District email beginning August 23, 2016 through April 13, 2017

Behavior Incidents and Response from September 6, 2016 through April 21, 2017
Occupational Therapy/Motor Skills Development Progress Notes dated September 9,
2016 through April 27, 2017

Discipline Incident Report dated September 9, 2016

SPED teacher file notes dated September 20, 2016 through 13, 2017 and April 25, 2017
District Autism Specialist Action/Notes dated September 20, 2016 through May 5, 2017
Para-Educator Request Survey dated September 26, 2016

Discipline Incident Report dated September 26, 2016

Notice of Team Meeting dated September 27, 2016

Discipline Incident Report dated September 27, 2016

Consent for Evaluation dated September 27, 2016

IEP Meeting Minutes dated September 27, 2016

88. Authorization to Disclose Educational and Health Information dated September 27, 2016

89.
90.

91.

Medical Recommendations dated September 28, 2016

Emails between District and parent counsel beginning September 28, 2016 through April
28, 2017 A

Discipline Incident Report dated September 29, 2016

92. Autism Coordinator Meeting notes dated September 30, 2016

93.
94.

Discipline Incident Report dated October 3, 2016
Notice of Team Meeting dated October 11, 2016

95. ABA Behavioral Service Plan Quick Guide dated October 17, 2016
96. ASD specialist meeting notes dated October 17, 2016

97.
98.
99.

IEP Meeting Minutes dated October 18, 2016
Notice of Team Meeting dated October 25, 2016
Re-Evaluation and Re-Eligibility Checklist dated October 18, 2016

100. Discipline Incident Report dated October 26, 2016

101.

Discipline Incident Report dated October 27, 2016

102. Consent for Individual Evaluation dated October 28, 2016

103. IEP Meeting Minutes dated October 28, 2016

104. Prior Written Notice for early re-evaluation dated October 28, 2016

105. School Psychologist file notes dated November 8, 2016 and February 10, 2017

106. Student Annual Measurable Goals Progress Notes dated November 8, 2016

107. PPV Test dated November 29, 2016

108. Student speech/language sample dated November 29, 2016

109. PAT-3 Test results dated December 2, 2016

110. EVT dated December 2, 2016

111. Speech Therapy logs dated December 5, 2016

112. School Psychologist Classroom Observation Data beginning December 2, 2016
and December 13, 2016

113. Discipline Incident Report dated December 12, 2016

114. Notice of Team Meeting dated December 13, 2016

115. Prior Written Notice regarding change in evaluation scales dated December 13,
2016

116. Medical record request from school psychologist dated December 13, 2016

117. Authorization for release of Student’'s medical records dated December 13, 2016

118. Response to request for medical records dated December 14, 2016
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119.
120.
121.
122.
123.

Informal Behavior Checklist dated December 14, 2016

Functional Assessment Interview dated December 16, 2016

Reinforcement Survey dated December 17, 2016

ASD Parent Interview form dated December 22, 2016

Fax Cover from Medical Provider dated December 26, 2016 transmitting

neurodevelopment test results and therapy notes for Student dated July 2, 2014, April
15, 2015, April 22, 2015, April 29, 2015, May 6, 2015, May 13, 2015, May 20, 2015, May
27, 2015, June 3, 2015 and June 9, 2015

124.
125.
126.
127.
128.
129.
130.
131.
132.
133.
134.
135.
136.
137.
138.

Medical Statement for ASD, Anxiety and ADHD dated January 2, 2017

ABC Observation — Telling a Useful Story dated January 3, 2017

ASD Specialist Observation—Telling a Useful Story dated January 3, 2017
Functional Assessment Checklist and Summary Sheet dated January 4, 2017
ABC Recording Form dated January 5, 2017

ABC Recording Form dated January 6, 2017

PLSI test results dated January 6, 2017

BASC 3 Test results dated January 8, 2017

SLP Report dated January 8, 2017

Speech and language evaluation report dated January 8, 2017

Prior Written Notice/Notice of Eligibility dated January 10, 2017

Occupational Therapy Assessment dated January 10, 2017

Confidential Psychoeducational Evaluation Report dated January 10, 2017
Notice of Team Meeting dated January 10, 2017

Functional Behavior Assessment and Behavior Support Confidential Report

dated January 10, 2017

139. Functional Behavior Assessment and Behavior Support Plan dated January 10,
2017

140. Worksheet for Function-based Behavior Support Planning dated January 10,
2017

141. ASD (82) Disability Statement dated January 10, 2017

142. Other Health Impairment (80) Disability Statement dated January 10, 2017

143. Communication Disorder (50) Disability Statement dated January 10, 2017

144, Eligibility Summary Statement dated January 10, 2017

145. IEP Team Meeting Minutes dated January 10, 2017

146. Worksheet for Function Based Behavior Support Planning dated January 10,
2017

147. Discipline Incident Report dated January 20, 2017

148. SPED instructor schedule including Student support dated January 23, 2017

149. IEP Progress Period Detail Report dated February 3, 2017

150. Discipline Incident Report dated February 7, 2017

151. Draft IEP dated February 8, 2017

152. IEP Team Meeting Minutes dated February 8, 2017

153. In class observation data for February 14, 2017, February 24, 2017, and March
1, 2017.

154, Discipline Incident Report dated February 16, 2017

155. Discipline Incident Report dated February 24, 2017

156. Discipline Incident Report dated March 1, 2017

157. Discipline Incident Report dated March 3, 2017

158. Discipline Incident Report dated March 8, 2017

159. Discipline Incident Report dated Marcy 17,2017

160. Prior Written Notice dated March 20, 2017

161. IEP Progress Report — Annual Goal dated March 20, 2017
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162. IEP Progress Period Detail Report dated March 20, 2017

163. Informal Progress Notes, undated

164. Memorandum from Parent's Counsel dated April 3, 2017 requesting changes to
Feb. 2017 IEP

165. Detailed Behavior Incidents and Responses dated April 21, 2017

166. Staff Absence Log as of April 26, 2017

167. “All About Me” page, undated

168. Student Attendance profile for academic year 2016-2017

169. District Policy re: Student Conduct and Discipline

170. District Policy re: Student Suspension and Expulsion Procedures

171. Checklist of changes made to Student’s IEP per request of Parent's Counsel
(undated)

172. Draft of potential annual measurable goals (undated)

173. Fade to Independence Plan (undated)

174. Para-Educator support schedule for Student (undated)

175. ASD Specialist notes regarding Student’s progress (undated)

176. ASD Specialist draft Recess Plan (undated).

177. Paraprofessional Role for Lunch/Recess guidelines originally created 2005

178. ASD Specialist Toolkit including Friend File, Contingency Plan, Social Stories
(undated)

179. PPS Special Education Paperwork Checklist

The Department’s Complaint Investigator determined that in person interviews were required.
On May 22, 2017, the Complaint Investigator interviewed the following District personnel on site:
the Autism Coach, the Special Education Program Administrator, the English Kindergarten
Teacher, the Student's Case Manager, the School Principal, and a Teacher on Special
Assignment that served as the Case Manager's substitute during much of Fall 2016. The
Complaint Investigator specifically requested the Student's IEP on file as of the date of the
interview and received:

1. Complete meeting notes dated January 10, 2017
2. Measurable Goals Progress reports dated November 2016

The Department’s Complaint Investigator also interviewed the Student’s Parents on May 26,
2017. At the request of the Complaint Investigator, the following documents were provided by
the Parents:

1. IFSP dated April 8, 2015

2. Early Childhood Program notes dated September 14, 2015

3. MESD Prior Written Notice and Assessment Summary for the Student dated June 15,

2016

Disciplinary Action Forms from September 26, 2016 through May 8, 2017

Prior Written Notice regarding evaluation dated September 27, 2016;

6. Emails between District and Parent; Counsel provided emails dated October 4, 2016

through May 1, 2017,

Letter from Student’s pediatrician regarding accommodations dated October 4, 2016

Consent for Evaluation dated October 28, 2016

Parent/Teacher conference notes dated November 8, 2016

0. Weekly communication log from District beginning November 28, 2016 through May 19,
2017;

11. Memorandum of requested changes to Student’s IEP dated April 3, 2017;
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12. Test results for Talented and Gifted Program dated April 7, 2017

13. Inter-office staff memorandum from Student’s elementary school dated April 27, 2017
14. Restraint report and disciplinary action notice dated May 3, 2017

15. Student’s IEP dated May 16, 2017

16. IEP Progress Report dated May 20, 2017

17. Student Progress Notes regarding Measurable Annual Goals, undated

18. Student Report card for second term, undated

19. DIBELS performance profile, undated

The Complaint Investigator reviewed and considered all of these documents, interviews, and
exhibits in reaching the findings of facts and conclusions of law contained in this order.

Under federal and state law, the Department must investigate written complaints that allege
IDEA violations that occurred within the twelve months prior to the Department's receipt of the
complaint and issue a final order within 60 days of receiving the complaint; the timeline may be
extended if the District and the Parent agree to extend the timeline in order to participate in
mediation, or if exceptional circumstances require an extension." This order is timely.

Il. ALLEGATIONS AND CONCLUSIONS

The Department has jurisdiction to resolve this Complaint under 34 CFR § 300.151-153 and
OAR 581-015-2030. The Parent's allegations and the Department's conclusions are set out in
the chart below. These conclusions are based on the Findings of Fact in Section Il and the
Discussion in Section IV. This Complaint covers the one year period from April 19, 2016 through
April 18, 2017.

Allegations Conclusions
1 | IEP_Implementation Partially substantiated.

The Parent alleges that the District
violated the IDEA because the Student’s
IEP has not been properly implemented in

that:

a) the Student has not had adult a) There is no requirement in the Student’s
supervision provided especially during IEP for continual individual adult
transition periods and other times supervision. The behavioral data
when the Student may engage in gathered from the materials provided by
aggressive behavior or may elope from the District to the Complaint Investigator
school premises; demonstrate that the Student has had

roughly the same amount of behavioral
incidents while having increased adult
supervision than without additional adult
supervision. This portion of the
allegation is not substantiated.

b) the Student is not kept within a “line of | b) Although the District currently provides

' OAR 581-015-2030 (12)
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sight supervision” when out of the
classroom;

c¢) the Student’'s Behavior Support Plan
(BSP) is not being properly
implemented; and

d) the Parents had not been given timely
notice of discipline.

(OAR 581-015-2220, OAR 581-015-2205,
OAR 581-015-2245; 34 CFR 300.323, 34
CFR 300.324.

“line of sight” supervision when the
Student is out of the classroom, the
District failed to do so prior to
repurposing of staff to cover the
Student’s out of class time. Therefore,
this portion of the allegation is
substantiated.

c) The Student’s “for later” folder strategy,
which is part of the BSP written on
January 10, 2017 was not being
implemented by the Librarian until at
least March 14, 2017, when the Autism
Specialist met with the Librarian to
discuss the implementation of this
accommodation, this portion of the
allegation is substantiated.

d) Because the Parent was contacted
within 24 hours of all behavioral
incidents involving physical harm and
because the instances of conduct
wherein the Parent was not contacted
within 24 hours did not involve physical
harm, this portion of the allegation is not
substantiated.

IEP Content

The Parent alleges that the District
violated the IDEA because it did not create
an |EP that:

a) addressed the Student’s needs for
adequate adult supervision and
assistance;

b) provided the Student with a one-to-one
aide;

Partially Substantiated.

a) Because the District requested more
assistance, hired a full time para-
educator to assist with Student's needs
and modified the staff schedule to give
the Student increased support that was
not mandated in the Student'’s IEP, the
District has addressed the Student’s
need for adequate adult supervision,
and, therefore, this portion of the
allegation is not substantiated.

b) The Student has made progress with
pre-teaching, positive rewards, and a
structured environment. The behavioral
data gathered from the materials
provided by the District to the Complaint
Investigator demonstrate that the
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¢) reinforced positive behaviors;

d) provided adult regulation on a daily or
consistent basis;

e) clearly delineated the time services
should be started for the Student; and

f) provided adult support “as needed”.
(OAR 581-015-2200; 34 CFR 300.320)

d)

e)

Student has had roughly the same
amount of behavioral incidents while
having increased adult supervision than
without additional adult supervision.
There is no demonstrated need for a
one-to-one aide; therefore the District
would be in violation of the requirement
that the Student be educated in the
Least Restrictive Environment by
assigning one. This portion of the
allegation is not substantiated.

Because the District has given the
Student positive rewards, sought out
which rewards are most meaningful, and
has given rewards for specific positive
behavior, this portion of the allegation is
not substantiated

The IEP Team, including the Parent,
made decisions about the necessary
accommodations for the Student. The
Meeting Notes from the May 17, 2016
IEP Meeting do not indicate any
discussions about adult regulation. This
portion of the allegation is not
substantiated.

The District is responsible for ensuring
the Student had appropriate services in
non-academic settings. The |EP states
that the Student will receive services
“throughout the day”. The Student was
not transitioned to the first period class
from the cafeteria on a consistent basis
for a significant portion of the school
year, despite the concerns about the
Student’s ability to appropriately
transition from location to location. This
portion of the allegation is substantiated.

The District has provided adult support
to the Student in areas where the
Student struggles. This portion of the
allegation is not substantiated.

FAPE

The Parent alleges that the District
violated the IDEA because it failed to

Not Substantiated

The Student has made behavioral and
social gains over the last academic year
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provide a free, appropriate public and the District has provided adequate adult
education to the Student, i.e. the District support as well as created and implemented
denied the Student lunch and recess, did | a BSP and a process to keep the Student
not provide adequate support for the from eloping. The District has made
Student and created an unsafe adjustments throughout the 2016-2017
environment for the Student due to its lack | school year to address the Student’s

of staffing. The Parent further alleges that | behaviors, and to provide a safe

because the District could not guarantee environment for the Student. The Student’s
the Student's safety at school, the Parent | attendance records indicate that the

had been unable to send the Student to Student’s attendance has remained

school. consistent throughout the school year.

(OAR 581-015-2040, 34 CFR 300.101).

REQUESTED CORRECTIVE ACTION:

Parent requests that the Department:

A. Require the District to have a one-to-one aide assigned to Student during the school day,
who is not also assigned to support other students at the same time;

B. Require the District to provide compensatory education in the areas of social skills,
communication skills and executive functioning skills;

C. Require District staff who work at, or are associated with [the] Elementary School regarding
proper implementation of IEPs, provision of adult support to students with autism and proper
inclusion methods.

lll. FINDINGS OF FACT

1. At the time of the filing of the Complaint, the Student was 6 years old and attending
elementary school as a kindergartner. The Student resides in the Portland Public School
District.

2. The Student began receiving Early Intervention/Early Childhood Special Education services
in 2012. The Student was found to be eligible for services under the classification of Autism
Spectrum Disorder (ASD) as of February 14, 2014. The Student also has medical diagnoses
of Autism, Attention Deficit Hyperactivity Disorder (ADHD) and Anxiety.

3. On May 17, 2016, the Student’'s IEP Team met and created an IEP for the Student so the
Student could transition to kindergarten at the Student’s neighborhood school for academic
year 2016-2017. During that meeting, the Parents made the District aware that transitions
and following directions were problematic. The Parents represented that the Student was
not a “runner’ but it would be best to have an adult with “eyes on [the Student] when
outside”. The Parent also warned the District that there could be “behaviors” if the Student is
hungry. The Parent also noted that ample transition warnings were needed.
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No. Action Required Submissions’ Due Date
1. | Provide professional Submit evidence of completed August 4, 2017
development to special planning meeting between District
education staff* in the student'’s representative(s) and ODE staff
school, regarding regarding content, date(s),
developing accommodations agenda, and participants in
based on student needs and ordered professional
strategies for consistent development.
implementation of
accommodations.
Submit evidence of completed September 15,
staff development, including 2017
agenda, materials, presenter, and
participant sign-in sheet including
names and positions.
2. | If anew IEP has not been Submit a copy of the student’s September 15,

developed for the 2017-18
school year the District will
reconvene the |IEP team,
including the parent, prior to the
beginning of the 2017-2018
school year to review and revise
the IEP as necessary, including
review and revision of
accommaodations based on
student needs.

complete IEP in effect for the
2017-18 school year and any prior
written notices related to this IEP.

2017

Dated this 16th Day of June 2017

Sarah Drinkwater, Ph.D.
Assistant Superintendent

Office of Student Learning & Partnerships

Mailing Date: June 16, 2017

* Corrective action submissions and related documentation as well as any questions about this corrective action
should be directed to Rae Ann Ray, Oregon Department of Education, 255 Capitol St. NE, Salem, Oregon 97310-
0203, telephone — (503) 947-5722; e-mail: raeann.ray@state.or.us; fax number (503) 378-5156.
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